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1 . Claims 1-22 are present in this application. 

2. Restriction to one of the following inventions is required under 35 U.S.C. 
121: 

I. Claims 1-16 and 21-22, drawn to a method for determining the 
susceptibility of bacterial cells to an antibiotic, classified in class 435, 
subclass 32. 

II. Claims 17-18, drawn to a kit comprising one or more antibiotics, classified 
in class 424 or 526, numerous subclasses depending upon the antibiotics. 

III. Claim 19, drawn to a kit comprising one or more antibiotics and a growth 
medium, classified in class 424 or 526, numerous subclasses depending 
upon the antibiotic(s). 

IV. Claim 20, drawn to a kit comprising one or more antibiotics and a fixing 
agent, classified in class 424 or 526, numerous subclasses depending 
upon the antibiotic(s). 

The inventions are distinct, each from the other because: 
Inventions ll-IV do not require all of the specifics of Invention I. 

Inventions ll-IV are patentably distinct from each other. Invention II requires only the 
antibiotics in the kit. 
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3. Because these inventions are distinct for the reasons given above and have 
acquired a separate status in the art as shown by their different classification, have 
acquired a separate status in the art because of their recognized divergent subject matter 
and the search required for one invention is not required for the other invention, thusly the 
restriction for examination purposes as indicated is proper. 

4. This application contains claims directed to the following patentably 
distinct species of the claimed invention: 

A. Whereby the method comprising susceptibility of bacterial cells to: 

L one antibiotic; 

ii. a plurality of antibiotics. 

B. Whereby the antibiotic is selected from 



a. 


beta-lactam, 


b. 


tetracycline, 


c. 


aminoglycoside, 


d. 


sulfonamide, 


e. 


macrolide, 


f. 


fluoroquinolone, 


g- 


trimethoprim. 



AND a selection of one of the following which is within the above 
elected grouping (a-g) whereby the antibiotic is selected from the group consisting of 
ampicillin, cefazolin, cephalothin, ceftazidim, gentamycin, mezlocillin, oxacillin, enicillin, 
piperacillin, ticarcillin and trimthoprim. 

C. Whereby the body fluid is selected from the group consisting of: 

1. serum, 
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2. plasma, 

3. spinal fluid, 

4. phlegm, 

5. saliva, 

6. nasal discharge, 

7. ocular discharge, 

8. pus. 

D. Whereby the test substance is selected from: 

p. tissue, 
q. feces. 

E. Whereby the method of observing by instrumental means is selected from 

x. light microscope, 

y. UV spectrophotometer, 

z. laser scanner. 

F. Whereby the histochemical reagent 

G. Whereby the kit contains: 

i. one component which is one or more antibiotics: 

a. one antibiotic 

b. more than one antibiotic; 

ii. two components in addition to above i and a growth medium; 

a. one antibiotic 

b. more than one antibiotic; 
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iii. two components in addition to above i and a fixing agent; 

a. one antibiotic 

b. more than one antibiotic; 

iv. three components or more which includes i. ii, and iii. 

Applicant is required under 35 U.S.C. 121 to elect a single disclosed species for 
prosecution on the merits to which the claims shall be restricted if no generic claim is 
finally held to be allowable. Currently, Claims 17 and 18 are generic. 

Applicant is advised that a reply to this requirement must include an identification 
of the species that is elected consonant with this requirement, and a listing of all claims 
readable thereon, including any claims subsequently added. An argument that a claim 
is allowable or that all claims are generic is considered nonresponsive unless 
accompanied by an election. 

Upon the allowance of a generic claim, applicant will be entitled to consideration 
of claims to additional species which are written in dependent form or otherwise include 
all the limitations of an allowed generic claim as provided by 37 CFR 1.141. If claims 
are added after the election, applicant must indicate which are readable upon the 
elected species. MPEP § 809.02(a). 

Should applicant traverse on the ground that the species are not patentably 
distinct, applicant should submit evidence or identify such evidence now of record 
showing the species to be obvious variants or clearly admit on the record that this is the 
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case. In either instance, if the examiner finds one of the inventions unpatentable over 
the prior art, the evidence or admission may be used in a rejection under 35 
U.S.C. 103(a) of the other invention. 

5. Applicant is advised that the reply to this requirement to be complete must 
include an election of the invention to be examined I, II, III or IV and an election of one 
species from each of the above species as noted in even though the requirement be 
traversed (37 CFR 1.143). 

6. The lengthy specification has not been checked to the extent necessary to 
determine the presence of all possible minor errors. Applicant's cooperation is 
requested in correcting any errors of which applicant may become aware in the 
specification. 



7. Any inquiry concerning this communication or earlier communications from 

the examiner should be directed to Examiner Lilling whose telephone number is (703) 
308-2034 and fax number is (703) 308-4242 or SPE Michael Wityshyn whose telephone 
number is (703) 308-4743. Examiner can be reached Monday-Thursday from about 
5:30 A.M. to about 3:00 P.M. Any inquiry of a general nature or relating to the status of 
this application should be directed to the Group receptionist whose telephone number is 
(703)308-0196. 
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